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giving jurisdiction to the court which passed the seutence ~ Rose
of condemnation, and, therefore, that the said sentence H1 n‘:w
did not change the property in The Sarah and her cargo, ;
which ought to be restored to the plaintiffs, the original

owners, subject to those charges of freight, insurance

and other expenses which would have been incurred by

the owners in bringing-the cargo into the United States,

which equitable deductions the defendants are at liber-

ty to show in the circuit court. This court is there-

fore of opinion, that the sentence of the circuit court of

South Carolina ought to be reversed, and the cause be re-

manded to that court, in order thart a final decree may be

made therein, conformably to this opinion.

.
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THESE cases were argued in connexion with thatof If avessel,

Rose v. Himely. %e;cz:;l }l;giv:

; . .. teer, within

Marsgarr, Ch. J. delivered the opinion ot the the tersitorial
court, as follows : Jurisdiction of
: the govern-

. . . . ment of St
This case differs from that-of awse v. Himely in one Domingo, for
material fact. The vessel and cargo, which constitute ll’_rﬂccll‘)"f the
the subject of controversy, were seized within the terri- 71 P ;f;:
" torial jurisdiction of the government of St. Domingo, and mﬁmng alijn.
carried into a Spanish port.  'While lying in that port, tercoursewith
proceedings were regularly instituted.in the court for f:g’;‘t“m ’35
the.island of Guadaloupe, the cargo was sold bya pro- pe carsied by
visional order of that court, after which the vessel and the captors
cargo were condemned. The single question, therefore, gmc}li to i
which exists in this case is, did the court of_the captor SP3Je" PO
lose its jurisdiction over the captured vessel by its being of Cuba, she

carried intoa Spanish port. may, while
lying there,
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" which the law of nations can take no noticé.
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The seizure was indisputably a valid seizure, and
vested the lawful possession of the vessel in’ the sove-.
reign of the captor. The right consequently ‘existed in
full force to apply immediately to the praper tribunals
for an éxamination of, and decision on the offence alle-
ged to have been committed.  The jurisdiction of those
tribunals had attached, and this right'to decide upon the
offence was complete.

When a seizure is thus made for the violation of a mu-
nicipal law, the mode of -proceéding must be exclusively
regulated by the sovereign power of the country, and no
foreign court is at liberty to question the correctness of
what is done, unless the court passing the sentence loses
its jurisdiction by some circumstance which-the law of
nations can notice. Recapture, escape, or a voluntary
discharge of the captured vessel would be such a circum-
stance, because the sovereign would be thereby deprived

.of the possession 'of the thing, and of his power over it.

While this possession remains, the res may be ¢ither re-
stored or sold, the sentence of the court can be executed,
and therefore this posséssion seems to be the esseitial
fact on which the jurisdiction of the court depends..

The laws of the United States require that a vessel
which has been seized for viclating them should be tried
in the district where the offence is committed, and cer-
tainly it would be irregular and illegal for the tribunal of
a different district to act upon' the case. Bt of this ir-
regularity, it is believed, no foreign court could take no-
tice. The United States might enable the admiralty
courts of one district to decide on captures made for of-
fences committed in another district. It is an internal
regulation, - to be expounded by our ownt courts, and of
The pos-
session of the thing would be in the sovereign power of
ttre state, and it is competent to that'power to give juriss
diction over it to any of its tribunals. There exists o
full power over the subject, and an ability to execute the
sentence of the court. The sovereign power possessing
jurisdiction over thé thing, must be présumed by foreign
tribunals. to have exercised that jurisdiction properly.
But if the res be out of the power of .the sovereign, he
cannot act upon it, nor delegate authority to act upon it
to his courts. '
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If these principles be’correct, it remains to inquire
whether the brig Sea Flower remajned in the possession
and in the power of the sovereign of the captor after be-
ing.carried into a Spanish port.

Had this been a prize of war, we have precedents and
principles which would guide us. The cases cited from
Robinson’s Reports, and the regulations made by Louis
XVI. in November, 1779, show that the practice of con-
demning prizes of war while lying in neutral ports has
prevailed in- England, and has been adopted in France.
"The objections to this practice may perhaps be sufficient
to induce nations to change it by common consent, but
until they change it the practice must be submitted 1o,
and the sentence of condemnation passed under such cir-
cumstances will bind_the property, unless the legislature
of the country in which the captured vessel may be claim-
€d, or the law of nations, shall otherwise direct.

The sovereign whose officer has in his name captured
a vessel as prize of war, remains in possession of that
vessel, and has full power over her, solong as she is in
a situation in which that possession cannot be rightfully
divested. The fact whether she is an enemy vessel or
not ought however to be judicially inquired into and de-
cided, and therefore the property Ina neutral captured
as an enemy is never changed until sentence of condem-
nation has passed ; and the practice of nations reqtures
that the vessel shall be in a place of safety before such
sentence can be rendered. In the port of a neutral she
is in a place of safety, and the possession of the captor
cannot be lawfully divested, because the neutral sove-
reign, by himself or by his courts, can take no cogni-
zance of the question of prize or no prize. This pasi-
tion is not intended to apply to the case of a sovereign
bound by particular treaties to one of the belligerents;
it is intended to apply only to those neutrals who are free
to act according to the general law of nations. In such
case theneutral sovereign cannot wrest from the posses-
sion of the captor a prize of war Brought into his ports,

. A vessel captured as prize of war is then, while lying
in the portof aneutral, still in the possession of the sove-
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Hlensor AN reign of the captor, and that possession cannot be rights
OFHERS  fully divested.
GuesTIER. ' '
o~~~/ [t is objected that his courts can take no jurisdiction
of a vessel under such circumstances, because they can-
not enforce a sentence of restitution.

But it is'to be reccllected that the possession of the
captor is i principle the possession of his sovereign; he
is commissioned to seize in the name of the sovereign,
and is.as much an officer appointed for that purpose, as
one who in'the body of a county serves a civil process.
He is‘under thie controul and direction of the sovereign,
and must be considered as ready to obey his commands
legally communicated through his courts,

It is true that in point of fact cruisers are often com-
manded by men whodo not feel a due respect - for the
laws, and who are not of sufficient responsibility to com-
pensate the injuries their improper conduct may occa-
sion’; butin principle they must be considered as officers
commissioned by theirsovereign to make aseizure in the
particular case, and to be ready to obey the legitimate
mandate of the sovereign directing a restitutions The
property therefore may be restored while lying in a ncu-
tral-port, and whether it may or ‘may not be sold in the
neitrdl port, the condemnation without a sale may change
the property, if such condrmnation be valid.

In cases of prize of war, then, the difficulty of execu-
‘ling the sentence does not seem to afford any conclusive
argument against the jurisdiction of the court of the cap-
tor over'a vesselin possession of the captor, but lying
ini a neutral or friendly port.

Do the same principles apbly to a seizure made within
the territory of a state for the violation of its municipal
laws ? ' b

In t.e solution of this question the court can derive
no aid from precedent. The case perhaps has only oc-
curred ih the wars which have heen carried on singe the
year 1793, and the court in deciding it finds' itself" re-
guced to the necessity of reasoning from analogy,
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The seizure, it hasbeeh already observed, vests the
possession in the sovereign of the captor, and subjects
the vessel to the jurisdiction of his courts. The vessel,
when carried into a foreiga port, is still in his possession,
and he is'as capable of restoring it if the offence should
nét have been committed, as he is of restoring a neutral
vessel unjustly captured as an enemy. The sentence in
the one case may be executed with as much facility as in
the other.

Possession of the res by the sovereign has been consi-
dered as giving the jurisdiction to his court ; the particu-
lar maode of introducing the subject into the court, or, in

-other words, of instituting the particular process which
is preliminary to the sentence, is properly of municipal
regulation, uncontrouled by the law of nations, and there-
fore 1s not examioable by.a foreign tribunal. It would
seem then that the principles which have been stated as
applicable in this respect to a prize of war, may be ap-
plied to a vessel rightfully seized for violating the muni-
cipal laws of a nation, if the sovereign of the captor
possesses the same right to maintain his possession
against the claim of the original owner in the Iatter as in
the former case. If, on-a libel filed by the original
owner, in the courts of the country into which the vessel
might be brought, the possession could be defended by
alleging that she was seized for the violatjon of a muni-
cipal law, and the right of the court to decide the cause
would be thereby defeated, then that possession would
seem to be sufficiently firm to maintain the jurisdiction
of the courts of the captor.

Upon this point much doubt has been entertained. ' It
is, however, the opinion of a majority of the judges, that
a possession thus Jawfully acquired under the authori
of a sovereign state could not be divested by the tribu-
nals of that country into whose ports the captured vessel

was brought; at least that it could not be divested un-.

less there should be such obvious delay in proceeding to

‘a condemnation as would justify the opinion that no such
measure was intended, and thus convert the seizure into
a trespass.

. 'The judgment ot the circuit court is to be reversed.
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Crask and Livincstow, Justices, dissented from the
opinion of the court in these cases, because the vessel,
which was seized for the violation of a French arrete or
municipal regulation, was not brought itito any port of
France for- trial, but was voluntarily carried by the ¢ap-
tain of -the privateer to St. Jago de Cuba, a Spanish
port, and while lying there was, with her cargo, con-
demned-as forfeited by a French tribunal sitting at Gua-

daloupe.

Jonxson, J. I concur in the reversal of the decision
in the court below; but on different grounds from those
which influence the opinion of my brethren. I had oc-
casion in the-case of TheSarah to express my ideas on-
most, of the points arising in this case, and to that opinion
I refer for the reasons of my present conclusion.

T6 mé it appears immaterial whether the capture was
made in exercise of municipal or belligerent rights, or
whether within the jurisdictional limits of France, where
she -is' supréme, or beyond those limits and upon the
higli-seas, where her authority is concarrent with that'of
every other nation. - We find the property in possession
of the captor, undérauthority derived from his sovereign,
whose ¢onduct cannot be submitted to our jurisdiction,

vt . . . M

Theé moders practice of nations - sanctions the conls
demnation of - vessels lying in a fortign port, and that
practice is not inconsistent with_prir‘xciplﬁ', e e

The plaintiff below has lost dll remedy at law, «and
must Jook elsewhere for redress if he has sustained an
injurys” ° S : S -

AR Coe L - - T o
{7 Note. The' cases of -Palmer and Higgins v.
Duatilh,-‘and Hargous v.- The Brig Cetes, being imper-
Jectly: stated, it not being ascertained whether the seityre
was ‘within or ‘without the territorial ju¥isdiction of St.
Domingo,were remanded for further proceedings,
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